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Over the past three years since the decision in the High Court permitting litigation funding
 and the Federal Court’s determination that litigation funding should be treated as a managed investment scheme
 there has been much debate about the regulation of litigation funding in Australia. 

This discussion paper will explore the debate to date and offer a new model of regulation for litigation funding. 

BACKGROUND 

With the contraction of legal aid and few public funds available to support civil litigation, demand for access to financial support for the conduct of litigation is continuing to grow in Australia at a fast rate. Australian-based and offshore funders are increasingly active in Australia. New players entering the market are beginning to advertise themselves prominently to lawyers and insolvency practitioners. Funding is largely being targeted towards the types of claim, which are likely to maximise the return for the funder ie high profile and high-value claims. Class actions are an obvious example, and litigation funders have traditionally been thought of in Australia as being associated with class actions, but their involvement in litigated matters in Australia is broader than that. The growth is largely due to the High Court of Australia’s clear approval of litigation funding. 

The High Court has endorsed the funding of litigation on two occasions already. The first endorsement was in 2006 in the matter of Campbells Cash and Carry Pty Ltd v Fostif Pty Limited.
 In this matter the High Court declined to formulate a general rule of public policy that would prevent the practice of funding a party to institute or prosecute litigation in return for a share of the proceeds of the litigation. The second endorsement by the High Court was in the matter of Jeffery & Katauskas Pty Limited v SST Consulting Pty Limited, Jeffery & Katauskas Pty Limited v Rickard Constructions Pty Limited.
 In this matter the High Court held that a non-party who funded the plaintiff, without indemnifying it for adverse costs orders, had not been shown to have committed an abuse of process. It was not until the Federal Court’s decision in Brookfield Multiplex Limited v International Litigation Funding Partners Pte Ltd [2009] FCAFC 147 (Brookfield) however that the question of the regulation of litigation funders was actually addressed.  

In Brookfield, the Full Court of the Federal Court held for the first time in Australia that a litigation funding arrangement constitutes a managed investment scheme. The determination by the Full Court of the Federal Court has caused great concern amongst existing litigation funders and law firms, particularly law firms pursuing class action backed by funding. The concern that has been expressed is that the characterisation of a litigation funding arrangement as constituting a managed investment scheme could increase the cost of litigation significantly and for some, eliminate litigation funding entirely. 

As a result of these and other concerns the Federal Government overturned the Multiplex decision by implementing a regulatory carve-out for funded class actions. The carve out was established by way of an Interim Class Order which exempts funded proceedings from the definition of managed investment schemes in s 9 of the Corporations Act and the disclosure requirements which follow. The Interim Class Order has been re-issued numerous times since first issuance and is currently in force until 30 September 2012. The Interim Class Order issued by ASIC only provides temporary relief. It is within this context this discussion paper is placed. 

This paper argues that the failure to establish an effective and permanent regulatory regime is likely due to the misclassification by policy that the regulation of litigation funding should fall under the rubric of financial services.  This classification has centered debate around the role of ASIC in litigation funding. Despite considerable attention neither ASIC nor the courts in Australia are ready to classify third party litigation funding as financial service requiring a license. We can understand the hesitation. 

Third party litigation funding while related at least in part to financial services, is in our view, more closely aligned to the practice of law. We consider that rather than classifying third party litigation funding as a financial product to be regulated by the corporate regulator, third party litigation funding should be classified as a legal or even a fiduciary relationship between the funders, the lawyers, the courts and the clients. 

Litigation funders, we submit, inherently provide support for legal services and thus by extension could be said to be engaged in the fiduciary relationship between lawyer and client, particularly where the funder maintains control over the litigation. In this regard, a litigation funder could be said to be performing legal work. If that is the case, then like all other legal practitioners, the primary duty of a litigation funder should be to the Court with the ethical responsibilities and duties that that entails. 

This discussion paper argues that litigation funders therefore should be regulated by those responsible for regulating the legal profession. 

In New South Wales, the Office of the Legal Services Commissioner (OLSC) has for over ten years successfully regulated incorporated legal practices by producing a model which has been shown to establish ethical infrastructures within legal practices, reducing complaints against such practices and promoting professionalism. This discussion paper will argue that this model could aptly be applied to litigation funders. 

THE PRO’S AND CON’S OF THIRD PARTY LITIGATION FUNDING

In our submission to the Standing Committees of Attorneys General (SCAG) inquiry into the regulation of the litigation funding in Australia in 2006 (see attached) we discussed the pro’s and con’s of litigation funding. It is thus not necessary to traverse these discussions but to highlight several key points.

Litigation funding can bring numerous social and economic benefits. Commercial funding for large group plaintiff actions is an effective market based solution for a public policy gap, that being the lack of cheap court access or public funding for such cases. There is no doubt that litigation funding allows people who otherwise couldn’t afford to claim to seek redress for real, and to them substantial, losses caused by the actions of others to do so. 
Access to litigation funding for individual plaintiffs may also help to counterbalance the taxation advantages available to corporate defendants. Currently, most multi-party litigation concerns claims for damages for personal injuries brought on behalf of individuals against corporate defendants. Since the litigation relates to corporate business activities, the corporate defendant can claim all litigation expenses as a tax deduction, effectively gaining a publicly funded subsidy.

The interpolation of third parties (and sometimes agents and contractors of those third parties) into the traditional lawyer/client relationship however has profound practical and regulatory implications. The interpolation of players who are not bound by traditional duties to the court and the administration of justice, but who are nevertheless increasingly actively managing the process is concerning. The traditional protections afforded to consumers through the long established rules of legal professional conduct and ethics may prove insufficient in this new legal landscape.

Unlike legal practitioners, third party litigation funders are not bound by the various rules and regulations covering lawyer professional conduct. Nor are third party litigation funders presently bound by fiduciary duties as are legal practitioners.  

Lawyers are officers of the Court. As officers of the Court they owe their paramount duty to the Court. The duty to the Court is their primary ethical duty and stands over and above any other ethical duties. Inherent in the lawyer’s duty to the Court is a duty to the community through the lawyer’s high ethical standards and duty to uphold the rule of law. Legal practitioners must not only obey the law but must also ensure the efficient and proper administration of justice. This is a duty owed to society as a whole. The duty to the court stipulates that as officers of the Court, legal practitioners must act in a certain way. Legal practitioners must not mislead the Court and must act with competence, honesty and courtesy towards other solicitors, parties and witnesses. The duty to the Court also provides that legal practitioners are independent (free from personal bias), frank in their responses and disclosures to the Court and diligent in their observance of undertakings given to the Court or their opponents. 

Lawyers also have a concurrent duty to their client. This duty is a fiduciary duty. Fiduciary duties, inter alia, include a duty of loyalty, a duty of confidentiality and a duty of competence. The law of fiduciary duties ensures, for example, that a solicitor is not placed in a position whereby a conflict of interest arises between the solicitor's and the plaintiff's interests and the plaintiff's interests and those of a third party.

It has been argued that litigation funders play a role that largely mirrors that of a law firm. Litigation funders must for example choose which cases to fund, which lawyers to engage with, which clients to support and what litigation tactics should be followed. From a commercial perspective, this may make sense, but it seems to interfere with an individual’s right as to their choice of lawyer and with a lawyer’s duty to a client of confidence, full disclosure and confidentiality. Indeed, it would be surprising if litigation funders were not primarily staffed by people with at least legal qualifications as they would require some level of knowledge to be able to make these decisions.  Regulating such litigation funders in the same manner as legal practices should thus not be a fundamental change. 

Corporate regulation is inadequate to protect the client of the funder in his or her capacity as a participant in the judicial system, or to protect the community’s interest in the proper functioning of that system.  Furthermore, Financial Services Licence requirements address the funder’s ability to pay debts, whether it has sufficient assets, its ability to meet cash requirements and other resource based issues.  They make no specific reference to duties in relation to obtaining a client’s informed consent, ascertaining client capacity, restrictions on other dealings with clients, appropriate supervision and qualifications of personnel, ethical requirements or limitations on presentation of arguments or cases.  There are no requirements about keeping the client informed of developments, or the level of costs being incurred, the rendering of bills or the proper handling of trust funds.

MEASURES TO DATE IN REGULATING LITIGATION FUNDERS IN AUSTRALIA

On 20 October 2009, the Full Court of the Federal Court in the matter of Brookfield Multiplex Limited v International Litigation Funding Partners Pty Ltd
 determined that litigation funders were in effect involved in the conduct of an unregistered managed investment scheme and should thus be registered with ASIC. 

As a result of the Federal Court’s findings, all litigation funding schemes involving more than 20 potential claimants had to be registered with the ASIC and satisfy the requirements of the Corporations Act 2001 (Cth), including the appointment of a suitably qualified responsible entity, unless. An exception applies under the Corporations Act, such as the “sophisticated investors” exemption under Chapter 6D; or an exemption is obtained from ASIC.

In response to the Court’s finding, the Commonwealth Treasury convened a round table discussion in Sydney on 10 March 2010 for selected stakeholders, in order to discuss the government’s immediate response to the Federal Court’s decision. 

On 4 May 2010, the then Minister for Superannuation, Financial Services and Corporate Law, the Hon Chris Bowen MP, announced that the Federal Government would overturn the Multiplex decision by implementing a regulatory carve-out for funded class actions. In doing so, the Minister cited the considerable benefits of litigation funding and class actions namely, providing an efficient access to justice mechanism. The Minister also noted the lack of any significant contingent risks for consumers. 

The Federal Government recognised that class actions are already subject to a regulatory regime consisting of Commonwealth and State legislation, court rules, and the legal profession rules protecting the interests of clients. Therefore, the government did not consider it necessary to impose further regulatory burdens for litigation funders. 

The Minister also announced that the Federal Government is considering providing an exemption from the licensing and other requirements in Chapter 7 of the Corporations Act, subject to appropriate arrangements being put in place to manage conflicts of interest. ASIC may produce a regulatory guide about managing the conflicts of interest that may arise, following a public consultation process. 

On 7 May 2010, ASIC released an Interim Class Order in relation to funded representative proceedings, which exempted funded proceedings from the definition of managed investment schemes in s 9 of the Corporations Act and the disclosure requirements which follow. The Interim Class Order also exempted funders, lawyers and their representatives from the requirement to hold an Australian Financial Service Licence (AFSL) or act as an authorised representative of a licensee to provide financial services associated with funded proceedings. 

The relief means that current funded representative proceedings can progress and new funded representative proceedings can be commenced without needing to comply with specific requirements, including: 

(a) registering the scheme with ASIC; 

(b) adopting a complying constitution and compliance plan for the scheme; 

(c) appointing an AFS licensed public company as ‘responsible entity’; 

(d) preparing a Product Disclosure Statement; and 

(e) providing ongoing disclosure to members of the scheme. 

In September 2010, ASIC issued a further Class Order, extending relief until 31 March 2011. In February 2011 ASIC issued another Class Order extending relief until 30 June 2011. Class Orders have continued to be issued by ASIC, the last being on 29 February 2012. 

In March 2011, the NSW Court of Appeal in the decision of International Litigation Partners Pte Ltd v Chameleon Mining NL
 found that litigation funding agreements are ‘financial products’ (for the purposes of the Corporations Act 2001 (Cth) (Corporations Act)) and thus a funder must hold an Australian Financial Services Licence (AFSL). If the funder does not hold an AFSL or is not exempt from holding one, then the funding agreement can be rescinded.

In July 2011 the Commonwealth Government released an exposure draft of amendments to the Corporations Regulations for funded class actions. The proposed amendments exclude litigation funding schemes from certain definitions in the Corporations Act such as ‘managed investment scheme’ and exempt a litigation funder from the requirement to hold an AFSL.
In October 2011 the High Court granted special leave to appeal in the Chameleon Mining matter and the appeal is likely to be heard in the first half of 2012. It is anticipated that the Commonwealth Government may await the High Court’s decision in Chameleon Mining before further proceeding with its proposed reforms in respect of funding of class actions.

Due to this hiatus there is presently no formal regulatory framework that applies. Litigation funding is controlled largely by supervision of the Court, the Trade Practices Act 1974, the Federal Court of Australia Act 1976 and other State/Territory consumer protection legislation. At common law, there are no forma; restrictions on litigation funding arrangements other than the Rules of the Court and the Court’s consideration of whether  the proceedings constitute an abuse of process. The fact that litigation funders are not regulated by any specific law creates a minefield of problems, not only for plaintiffs in class actions, but also for defendants and the courts. The courts in Australia have expressed considerable concern about the fact that there is no regulatory framework which governs the overall operation of litigation funders.

AN NEW MODEL FOR REGULATING LITIGATION FUNDERS

The OLSC submits that the funding of the litigation is inherently and intimately connected with the provision of legal services, and the administration of justice. We submit that a litigation funder relationship is thus fiduciary in nature and a litigation funder’s primary duty should be to the Court. 

The characterization of third party litigation funding as falling within the realm of legal services for the purposes of regulation is not unique. In both the United States and in the United Kingdom discussions and action about the regulation of third party litigation funders has primarily occurred amongst the regulators of the legal profession. For example, in the United States, litigation funding is presently being considered by the American Bar Association Ethics 20/20 Commission
 and in the United Kingdom, litigation funding has been considered by the Civil Justice Council.
 There appears to be a distinct trend in locating regulatory discussion about litigation funding in the realm of law rather than as a manifestation of financial services. The OLSC submits that we ought to continue the tradition of discussing the regulation of litigation funding by placing it in the legal sphere, not in the realm of financial services as has been done to date. 

We submit that litigation funders ought thus be regulated in the same manner as incorporated legal practices, who like litigation funders are also intimately connected with the provision of legal services and the practice of law.  This regime requires incorporated legal practices to appoint a legal practitioner director and adopt and implement an "ethical infrastructure" - that is formal and informal management policies, procedures and controls, work team cultures, and habits of interaction and practices  - that support and encourages ethical behaviour that is overseen by a legal practitioner.  

A legal practitioner director like all lawyers has a primary duty to the Court. As a director, a legal practitioner director also has a duty to the corporate regulator.  In addition to the normal duties under the Legal Profession Act 2004 a legal practitioner director of an ILP has an additional responsibility to ensure that the practice implements and maintains “appropriate management systems” to enable the provision by the corporation of legal services.  
‘Appropriate management systems’ are not defined in the LPA 2004. The OLSC has however in collaboration with the Law Society of NSW, the College of Law,  LawCover and many others developed key criteria to ascertain whether an ILP has ‘appropriate management systems’ in place. These key criteria set out below are what the OLSC considers to be the ten objectives of a sound legal practice.

1. Negligence.  The practice must ensure that competent work practices are maintained.


2. Communication, which must be effective, timely and courteous.


3. Delay, which must be avoided by the establishment of mechanisms to ensure timely delivery, review and follow up of legal services.


4. Liens and File Transfers, which must be managed by acceptable processes.


5. Costs disclosure, billing practices and procedures for the termination of retainers, which must be the subject of shared understanding and appropriate documentation throughout every engagement.


6. Conflicts of interest, which must be properly managed through systems which permit the timely identification and resolution of the multiple kinds of possible conflicts, including concurrent and successive representation conflicts and conflicts with other aspects of the practice’s business activities.


7. Records management.  Appropriate policies and procedures must be in place to manage filing, archiving, and retention of documents.


8. Undertakings.  Relevant personnel must understand the implications of providing undertakings, and appropriate systems are required to monitor compliance.


9. Supervision of practice and staff to ensure compliance with statutory and professional obligation, and providing for proper quality assurance of work outputs.


10. Trust account regulations compliance, in accordance with statutory requirements.

To assist legal practitioner directors to comply with the requirement of adopting an implementing an appropriate management system a standard ‘self-assessment document’ was developed to assess management systems. This self-assessment document is sent to ILPs on incorporation. The self-assessment document takes into account the varying size, work practices and nature of operations of different ILPs, eschewing an inappropriate ‘one size fits all’ approach requiring the fulfillment of uniform criteria. The self-assessment document instead suggests indicative criteria to assist legal practitioner directors to address each of the ten objectives along with examples of what an ILP may do that would provide evidence of compliance. For example, regarding ‘competent work practices to avoid negligence,’ the self-assessment document suggests as a criterion that ‘fee earners practice only in areas where they have appropriate competence and expertise’. A ‘written statement setting out the types of matters in which the practice will accept instructions and that instructions will not be accepted in any other types of matters’ would provide evidence that this criterion had been met. Legal practitioner directors then rate the ILP’s compliance with each of the ten objectives as either ‘Fully Compliant’, ‘Compliant,’ ‘Non-Compliant’ or ‘Partially Compliant’.

The ethical infrastructure requirement imposed on ILPs has proven to be a great success.  We are seeing, by and large, better and more ethically managed legal practices. We are also seeing a fall in the number of complaints.  According to the results of a research study we conducted in 2008, together with Dr Christine Parker, of the University of Melbourne, on average the complaint rate (average number of complaints per practitioner per years) for ILPs after self-assessment was well under half the complaint rate before self-assessment. This is a huge drop in complaints.  The study involved analysing 620 initial self-assessment forms from ILPs. In addition to the complaints data the study also found that the majority of ILPs assess themselves to be in compliance on all ten objectives from their initial self-assessment (62%). Of the remaining 38%, about half have become compliant within three months of the initial self-assessment. The study further revealed that ILPs have the highest rates of self-assessed compliance with trust accounting obligations and the lowest rates of self-assessed compliance with management systems to ensure good communication and good supervision of practice. 

The requirement to implement an ethical infrastructure also provides better protection for consumers of legal services. This is because the management systems that ILPs are required to maintain act as a quasi-educative mechanism teaching practitioners best practice to achieve compliance with the requirements of the legislation and promote cultural change. 

The general principles enunciated above establish an effective ethical infrastructure for incorporated legal practices. Though lawyer-centric, the ten objectives are essentially a management tool to ensure ethical behavior. The ten objectives can thus be utilized, if amended, by a wide variety of organizations seeking to promote and ensure ethical behavior. The framework for regulating incorporated legal practices are thus certainly applicable for regulating third party litigation funders who like ILPs are inherently involved in the practice of law. 

The approach the OLSC has taken in regulating ILPs has implications in broader markets. For example, when Slater & Gordon, Australia’s largest personal injury firm, listed on the Australian Stock Exchange (ASX), their status as an ILP included in their constituent documents a hierarchy of duties that a law firm listed on the ASX must stipulate. Slater & Gordon’s constituent documents provide that their primary duty is to the Court, their secondary duty is to the client and their tertiary duty is to the shareholders. 

Slater & Gordon’s statement on the hierarchy of duties is having a salutary effect on corporations law. The financial services marketplace is presently reconsidering their regulatory model and has indicated that integrity and a duty to the community should be a definitive feature.  
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PRELIMINARY ISSUES

With the contraction of legal aid and few if any public funds available to support civil litigation, demand for access to financial support for the conduct of litigation (“litigation funding”) is growing and will no doubt continue to grow.  It is indeed timely and appropriate to consider the policy framework within which such support is, and should be, provided. 

In doing so, it is important to bear in mind the variety of forms which litigation funding presently takes, the variety of actual and potential users of such support and the evolving nature of these relationships.

The discussion paper proceeds from the assumption that litigation funding is, and will continue to be, principally provided by corporate commercial entities, for profit, to insolvency practitioners, and increasingly to multiple plaintiffs in group litigation or individual parties to large and complex litigation.  This assumption is too narrow, and the development of policy on this basis is dangerous.  It risks unduly constraining the provision of litigation funding, and permitting the development of potentially undesirable and unacceptable products and practices. 

There are a number of models for the provision of litigation funding, all of which have been used in recent times.  An appropriate policy response will need to be able to accommodate this variety, and probably more as the field grows. 

1. Commercial models include:


a. Loan based funding, wherein the funder lends money to a party to litigation for the purpose of enabling the litigation to continue.  The loan is usually repayable on completion of the litigation, with or without interest.  An example of this kind of funding can be seen in Gore v. Justice Corporation 
.  Loan based models may also be fairly small scale, with loans being made between related individuals or entities as well as small scale entrepreneurs entering the field.


b. Insurance based funding, where the funder insures the party against the costs and or potential liabilities involved in litigation.  This model was formerly common in insolvency related litigation.


c. Litigation support funding, which is now the dominant model in the insolvency sector, and is increasingly used in civil litigation. This is the model described in the discussion paper, as being provided by litigation funding companies.  At its simplest, the funding entity provides funds for the conduct of the litigation and indemnity against costs orders in the event of a loss, in exchange for a share of the proceeds of a victory.  There are however a number of permutations on this model, including those where the funder does not indemnify against costs in the event of a loss, those where the funder assumes a considerable degree of responsibility for the conduct of the litigation (generally seen where the funder acts as a kind of “promoter” in multiple plaintiff litigation) and those where the funder also provides (for a profit or otherwise) other ancillary services for the litigation such as investigation services and document and database management services.


2. Pooled fund models are also apparent.  In these cases, funds are provided by contributions made by multiple parties, and usually managed by a central manager.


a. Contributory funds may be managed by a non-profit entity, such as an action group or industry group, which may or may not be incorporated, or a promoter of some kind (who may hope to make some profit out of the provision of co-ordination and other services to the plaintiff group).  Contributions may be equal among participants or may be staggered to permit a degree of cross-subsidisation by more wealthy participants or those with more to gain. 


b. Pure funders, as described in the English case of Hamilton v. Al Fayed 
, are members of the public who provide contributions with no participation in the litigation at all and no expectation of reward, apart from possibility of having their contributions refunded if the matter is successful.  


3. Hybrid models are also possible, which combine aspects of the different funding models above, or use different funding approaches sequentially.   Gore v. Justice Corporation is an example of the latter, where funds were initially provided pursuant to a litigation support funding model, which was later terminated and replaced by a loan based model. 

As these models make clear, there is also considerable variety in the organisational structures used by litigation funders. Some are public companies, listed on the stock exchange, others are small proprietary companies providing professional and other business services.  The funding company involved in the Fostif litigation is an illustration of the latter.
 Firmstones Pty Ltd trades as Firmstone & Feil, and provides accountancy and commercial consulting services.  Industry groups and community action groups may also be involved, whether incorporated as companies or associations or unincorporated.  Small lenders and entrepreneurs, usually with some connection to one of the parties, also provide funding for litigation. 

It is also incorrect to assume that the usual customer for litigation funding outside of the insolvency context will be someone with a small claim which would not be worth pursuing other than through the economies of scale obtainable through group proceedings.  Spatialinfo Pty Ltd v. Telstra Corporation 
 and QPSX Ltd v. Ericsson Australia Pty Ltd (No 3)
 are both instances where large, sophisticated companies chose to use litigation funding. 

The High Court’s decision in Fostif 
 is likely to spur considerable growth and development in the area of litigation funding, which means that products and services are likely once again to change. Commentators are predicting that more corporates will look for external funding for their litigation. 
  It is also expected that mass tort litigation will expand. 
  Given the High Court’s clear approval of a high level of funder involvement in the conduct of funded litigation, it is also likely that funders will seek to expand their control of and participation in funded cases.  The largest commercial litigation funder, IMF, is already reported to be preparing to do so. 

The climate is clearly volatile and likely to change.  A detailed, black letter prescriptive regime in such circumstances is unlikely to be able to adapt to the changes, and many constrain opportunities for appropriate growth and development. 

I believe therefore that any policy response should be flexible and adaptable, and should begin from consideration of the underlying values in play.  In my view these are:

· Access to justice

· Protection of consumers

· Protection of the integrity of the judicial system, and the rule of law

· Preservation and extension of legal professional ethics

In terms of access to justice, access to funding can permit people to seek legal remedies, which would otherwise be effectively denied them.  The High Court is clearly supportive, as the observations of Kirby J in Fostif illustrate:

A litigation funder, such as Firmstones, did not invent the rights.  It merely organises those asserting such rights so that they can secure access to a court of justice that will rule on their entitlements one way or the other, according to law. 

A similar view has been taken by the English Court of Appeal:

Public policy now recognises that it is desirable, in order to facilitate access to justice, that third parties should provide assistance designed to ensure that those who are involved in litigation have the benefit of legal representation. 

The converse of this argument also presents an access to justice issue.  The congestion of the court lists and the delays involved in getting a matter to hearing are also significant impediments to access to justice.

Litigation funding has the potential in particular to encourage growth in complex mass plaintiff litigation, whether class actions properly so called or the more traditional representative actions.  The desirability of generating large and expensive litigation, which may not otherwise have occurred, and which will consume large amounts of public resources must also be considered.  The Fostif and Clairs Keeley litigations demonstrate the point well.
  Fostif has been considered by a Supreme Court judge at first instance, the New South Wales Court of Appeal and the full bench of the High Court, all before defences have even been filed.  In Clairs Keeley the matter was considered by an initial judge and then three separate, differently constituted appeal benches of the Western Australian Supreme Court again all on preliminary matters.  Admittedly, many of the preliminary issues have now been considered by the High Court in Fostif (although all obiter dicta).  It would however be naïve to assume that such large scale matters with so much at stake will not remain fruitful sources of side skirmishes and satellite applications on different grounds.

It is also prudent to bear in mind that not all such litigation involves remedying wrongs done to aggrieved persons.  Fostif, for example, is an argument between two groups of commercial players as to which is entitled to keep a windfall profit which neither has done anything to earn.
  

The interpolation of third parties (and sometimes agents and contractors of those third parties) into the traditional lawyer/client relationship risks reducing the protections afforded to consumers through the long established rules of legal professional conduct and ethics.  Similarly there are risks to the integrity of the judicial process and the court system by the interpolation of players who are not bound by traditional duties to the court and the administration of justice, but who are nevertheless increasingly actively managing the process. 

I have discussed these issues in more detail throughout this submission.

PART ONE – THE ROLE OF THE CONCEPTS OF MAINTENANCE AND CHAMPERTY

Justices Gummow, Hayne and Crennan have described and analysed the development of and policy bases for the rules against maintenance and champerty in their joint judgement in Fostif
.  It is not necessary to repeat that analysis here. 

New South Wales abolished maintenance and champerty as torts and crimes in 1993, by the Maintenance, Champerty and Barratry Abolition Act 1993 (NSW) (“the Abolition Act”).  As their Honours have pointed out, this has not meant that the concepts have no relevance.  Where such conduct is otherwise an abuse of process, it can be addressed and remedied by the court.

A similar position exists in relation to disciplining legal practitioners in this state. 

Previously, section 127(3) of the Legal Profession Act 1987 (NSW) provided:

Maintenance and champerty by a legal practitioner (except in connection with a conditional costs agreement under Part 11) may constitute professional misconduct despite the Maintenance and Champerty Abolition Act 1993.

This provision has been omitted from the Legal Profession Act 2004.
  However, Sections 324 (limiting uplift fees) and Section 325 (prohibiting percentage fees) effectively prohibit legal practitioners from engaging in litigation funding otherwise than on the traditional speculative fee, or conditional fee bases.  Further, as the High Court discussion of the impact of Section 6 of the Abolition Act in Fostif makes clear
, where conduct which would formerly have been considered champertous otherwise infringes on professional ethics, it can still sound in conduct and is therefore amenable to disciplinary regulation when engaged in by a legal practitioner.

This is not the case where such conduct is engaged in by a funder, or an associate of a funder.  In such cases, there is no role for a disciplinary body such as my Office to intervene in a simple and cost effective way to address the issue.  The only way to raise it is through the inherent power of the Court, that is, through the much maligned satellite litigation or sideline skirmish.  Thus the parties must choose whether to expend considerable extra resources to have this issue addressed, or to put up with it.  Where matters settle, there is no way to raise it effectively.

In my view this is not desirable.  The administration of justice is protected by the requirement that those who appear before the courts, and conduct matters before the courts, are subject to detailed and long standing rules of conduct and ethics, and are directly amenable to the courts and professional regulators.  Those people, legal practitioners, also stand in fiduciary relationships to the parties to the action (discussed below).  If legal ethics, professional conduct rules and the like are in fact important, they should apply to all who participate in the process.  Anything less will tend to attenuate the protections afforded to the administration of justice and ultimately the rule of law.

Issue 1:

Should laws against maintenance and champerty by repealed in those jurisdictions where the tort or crime continues to exist (Western Australia, Queensland, Tasmania and the Northern Territory)?

I take no position on what laws should be implemented in other jurisdictions, other than to note the desirability of national consistency.  In my experience, the abolition of laws against maintenance and champerty in this state has not impeded the professional regulation of legal practitioners.  I am however concerned that litigation funders, who are not legal practitioners, are not amenable to such regulation.

PART TWO:  AN APPROPRIATE SUPERVISORY REGIME FOR LITIGATION FUNDING

As is clear from my discussion of the preliminary issues, it is not inherent in the concept of litigation funding that the funder retain or direct the lawyer responsible for conducting the litigation, any more than it is necessarily inherent in insurance funded defences.  However it is increasingly the case that the funder wishes closer control, particularly where the commercial litigation support funding model is employed and where large amounts are at stake.  As Justices Gummow, Hayne and Crennan have observed:

That a person who hazards funds in litigation wishes to control the litigation is hardly surprising. 

What is common to all of the models, except for those which the English courts have called “pure funders”, is that the funders seek to insert themselves to a greater or lesser extent into the solicitor/client relationship which would otherwise exist if the matter were to be litigated in the usual way.  In permitting this it is essential to ensure that the erstwhile client is not less protected than they would have been with a traditional solicitor/client relationship and that the administration of justice and rule of law are not threatened.  Being unable to afford to fund litigation directly should not lead to a second rate experience of the justice system.

I note the thundering condemnation of Justices Heydon and Callinan of the role of the litigation funder in Fostif.  Although their Honours are clearly in the minority in determining that matter, the issues they raise are significant.

Institutions like Firmstone & Feil which are not solicitors and employ no lawyers with a practising certificate, do not owe the same ethical duties [as lawyers do].  No solicitor could ethically have conducted the advertising campaign which Firmstone & Feil got Horwath to conduct.  The basis on which Firmstone & Feil are proposing to charge is not available to solicitors.  Further, organisations like Firmstone & Feil play more shadowy roles than lawyers.  Their role is not revealed on the court file.  Their appearance is not announced in open court.

Legal practitioners owe fiduciary duties to their clients and professional duties to the courts and the administration of justice.  The parties to litigation are bound by the rules of court, and have their activities constrained by the duties owed by their representatives and the rules of the court.  The need of legal practitioners to balance their fiduciary duties to their clients, their duties to the court and the administration of justice and their personal interest in the businesses they conduct provides a support mechanism for the underlying values of the system.  Funders on the other hand owe no fiduciary duties to the people they fund and no duties to the court, and are invisible to the process.  

Legal professional ethics have been developed over centuries, codified into formal rules and elaborated by the judiciary.  They have been developed precisely to protect the interests of all involved in the judicial system.  If we truly believe them to be important, and I do, then why should they not apply to all who take an active part in the conduct of matters before the courts? 

The funding of the litigation, otherwise than by “pure funders”, is inherently and intimately connected with the provision of legal services, and the administration of justice.  It should be managed and supervised in a manner complementary to ethical provision of each.  

The multiplicity of participants in the litigation funding market and its growing and evolving nature mean that it would be dangerous to attempt to develop a tight, prescriptive or proscriptive regulatory framework around their operations.  Too high a compliance burden, for example, might exclude the emergence of smaller, lower cost funders for simpler matters.  Detailed specification of contractual requirements might prevent the development of innovative responses to the market.  Protections designed to assist individual and unsophisticated litigants may in fact hamper the operations of sophisticated parties seeking to use litigation funding for purely commercial reasons.

It should also be borne in mind that litigation funders might also introduce further sub-contractors, whose conduct may also be inimical to the proper conduct of the litigation and who would be even more difficult for courts and regulators to control.  An example is the retention of independent marketers or investigators.

In Fostif, the litigation funder engaged a further company to encourage potential plaintiffs to join in the litigation.  That company, also an accountancy based consulting firm, mounted a very aggressive campaign including media advertising, direct mail, and word of mouth contacts which went well beyond the limits applicable to legal practitioners.
 

In my view, a comprehensive but systems-based supervisory regime is preferable.  This would allow specific regulatory requirements to be kept to a minimum, while still being situated within an overall supervisory regime which monitors the conduct, culture and management systems of litigation funders without the need for regularly resorting to the courts for direct interventions. 

Litigation funders should be supervised in a manner equivalent to legal practitioners, and where appropriate required to abide by and ensure the preservation of the ethical rules and conduct standards which otherwise apply to the conduct of litigation.  

I propose the development of a sui generis supervisory system for litigation funders, designed to ensure not only fiscal prudential compliance (as required by ASIC) but also the preservation of the ethical conduct and professional behavioural requirements of the legal profession.  This would provide a cost effective and flexible way to ensure that a party using litigation funding is not receiving a lesser degree of service and protection than one who resources proceedings independently.

An appropriate model would be that which applies to incorporated legal practices.  This regime is administered by my Office, and by the offices of similar regulators in other jurisdictions. 

Section 140(3) of the Legal Profession Act 2004 requires the legal practitioner director of an incorporated legal practice to ensure that the practice implements and maintains appropriate management systems to enable the provision by the corporation of legal services.  

The requirement for appropriate management systems is administered through guidelines, supported by powers of audit and inspection, rather than through prescriptive content requirements and mandatory applications.  An index of ten matters which must be addressed has been developed, and each practice is required to report on how they have been addressed within its own operation.  This recognises that the requirements of say, a two-person country practice, may be much simpler than a city practice with hundreds of staff.  For example, the former may adequately address conflicts of interest issues by keeping a manual register which is consulted by the practitioners, whereas the latter may require formal managers and complex software systems.  What matters is the outcome, rather than the process.

The ten areas required to be addressed by incorporated legal practices are as follows:

11. Negligence.  The practice must ensure that competent work practices are maintained.


12. Communication, which must be effective, timely and courteous.


13. Delay, which must be avoided by the establishment of mechanisms to ensure timely delivery, review and follow up of legal services.

14. Liens and File Transfers, which must be managed by acceptable processes.

15. Costs disclosure, billing practices and procedures for the termination of retainers, which must be the subject of shared understanding and appropriate documentation throughout every engagement.

16. Conflicts of interest, which must be properly managed through systems which permit the timely identification and resolution of the multiple kinds of possible conflicts, including concurrent and successive representation conflicts and conflicts with other aspects of the practice’s business activities.

17. Records management.  Appropriate policies and procedures must be in place to manage filing, archiving, and retention of documents.

18. Undertakings.  Relevant personnel must understand the implications of providing undertakings, and appropriate systems are required to monitor compliance.

19. Supervision of practice and staff to ensure compliance with statutory and professional obligation, and providing for proper quality assurance of work outputs.

20. Trust account regulations compliance, in accordance with statutory requirements.
Litigation funders are not legal practitioners, and do not engage in legal work.  It would not therefore be appropriate to seek directly to transfer these principles to them.  It would be necessary to develop new principles, which recognise the core activities of litigation funders and align them with the ethical and professional obligations of the legal practitioners they fund.  The principles governing incorporated legal practices were established after consultation with practitioners, regulators and incorporated legal practices themselves.  I would envisage that a similar process would need to be engaged in to develop supervisory principles for litigation funders. 

The expansion of litigation funding has great potential to impact on the delivery of legal services and the operations of the judicial system.  It is therefore essential, in my view, that the responsibility for supervision of litigation funders be vested in those responsible for supervision of the legal profession.  This could be achieved by the insertion of a new Part into the Legal Profession Act 2004 and cognate legislation in other states. 

Since some, but by no means all, litigation funders may fall within the regulatory regime of the Corporations Act 2001 it must also be recognised that there is scope for inconsistency between the requirements of the regulatory regimes.  I believe that it is important that any such inconsistency be resolved in favour of the provisions of the Legal Profession Act 2004. 
Issue 2: Direct contractual agreement between solicitor and plaintiff.

In my view, the balance between the lawyer’s fiduciary duties to his or her client and professional duties owed to the administration of justice and the court are central to the proper conduct of litigation. 

As already noted, a funder is essentially invisible to the court process, being neither lawyer on the record nor party to the action.  Where such a person controls, or is in a position significantly to manage, the litigation, there are ample opportunities for dilution of the protections afforded by fiduciary and professional duties. 

For example, where the funder is the client rather than the plaintiff, the solicitor’s duties of disclosure will be owed to the funder rather than the person whose dispute has engaged the court process.  That party may well find actions taken in his or her name without his or her participation, and possibly to his or her detriment (whether financial, reputational or both).

In Fostif, the plaintiffs had not even seen copies of the relevant summonses in the proceedings to which they were parties. 
  In Clairs Keeley v. Treacy costs agreements were entered into between the funders and the solicitors without the plaintiffs’ knowledge or consent.  Similarly, a funder client could also direct or consent to the solicitor entering into agreements for the engagement of third party consultants such as marketers or investigators.  Confidentiality obligations would then prevent the unauthorised disclosure of the details of such agreements to the parties.  Nevertheless, in the usual course of events, the costs of such arrangements would be deducted from the proceeds of the litigation thereby reducing the amount available to the plaintiffs. 

Similar issues arise where settlements are proposed on the basis of differential amounts for different categories of plaintiff, or where a uniform division of proceeds is proposed between plaintiffs with materially different merits.  The lack of a direct retainer would impede the flow of information to the plaintiffs, and their obtaining of advice directly relevant to the conduct and outcome of their claim.

From the point of view of the lawyers, also, there are considerable difficulties where instructions as to the facts may be accessible only from, or filtered through, a person not actually party to the events in question.  

Depending on the degree and nature of the involvement of people who are not legal practitioners, there may also be difficulties with legal professional privilege.  Litigation privilege is likely to protect most of the documents created by third parties in preparation for litigation, but there is scope for difficulties to arise where documents are created by non-lawyers for multiple purposes (for example, data collection by funders.) 

The processes of the court, provided for by the community from community funds, are properly engaged to ensure that parties asserting rights can secure access to a court of justice which will rule on them according to law.  It is only proper in my view that those conducting the litigation stand in a fiduciary relationship to the ultimate litigant, rather than to some intermediary.  Such a position supports the overriding purpose of the just, quick and cheap resolution of disputes and facilitates the making of properly informed decisions by the parties to the litigation.

Issue 2: 

Should a direct contractual agreement between the solicitor and the plaintiff be required in all funded actions?

Yes.  There should be a direct fiduciary relationship between the party to the litigation and the legal practitioner conducting it, whether that party is plaintiff or defendant. 

Issues 3 & 4: Criteria for legally acceptable funding agreements

There are a number of areas of concern in relation to funding agreements.

One is the level of the fees charged by commercial funders.  However, what is relevant is not so much the level of the fee, but its effect, as Mason P observed in Fostif. 
   This effect will differ in each case, depending on the amount involved, the nature of the parties and the kind of funding arrangements entered into.  A fee of 50% may be a great injustice in a mass tort litigation involving hundreds of plaintiffs with small claims but may be appropriate where a sophisticated commercial entity is merely making a commercial decision about the allocation of risk and use of cash flow. 

Another area of concern is the exposure of the funder to liability for costs if the proceedings are unsuccessful.  It is arguable that the prospect of not being able to recover costs from an impecunious representative plaintiff, with no recourse elsewhere, may create undue pressure on defendants to settle even unmeritorious cases, contributing to the development of “blackmail” litigation.  On the other hand, where the funder is merely a lender taking no active role in the litigation it is difficult to see why that person should be required to risk more than the capital and interest involved in the transaction.

Increased involvement by external consultants and funding companies may also present difficulties where parties wish to challenge bills.  In New South Wales, legal practitioners’ bills can be challenged and determined through the Costs Assessment Scheme run by the Supreme Court.  However, work undertaken by third parties would constitute a disbursement made by the practitioner, and would not able to be thoroughly investigated by an assessor in the same way as if it had been done by a legal practitioner.   Of course, there is presently no consistently available means of external scrutiny of the charges made by litigation support funders.

The expansion of the involvement of litigation funders and their associates in the conduct of litigation may require amendments to the rules relating to the Costs Assessment Scheme.  In addition, if my recommendations concerning the development of a sui generis supervisory system are adopted, it will be necessary to seek to resolve inconsistencies between the Costs Assessment Scheme, any equivalent scheme administered under the new regime and the external dispute resolution schemes required for those funders who hold Financial Services Licences under the Corporations Law 2001. 

Another issue is the relatively poor bargaining position of many potential mass tort plaintiffs.  The very reasons why they look to funding, being the uneconomical relationship between the value of the claim and the cost of the proceedings, may limit their ability to secure appropriate terms with a funder.  While it is true that consumer protection legislation, such as the Contracts Review Act, and Trade Practices Act and the laws relating to undue influence and duress may have some bearing, these are themselves generally only accessible by further expensive recourse to the courts.  They are effectively no answer to this problem.  On the other hand, mandating terms suitable to small-scale retail customers will not be helpful in other circumstances.

As I have commented above, I am concerned that specifying particular terms and conditions to be included in any funding agreement may unduly restrict the development of litigation funding.  In my view it is preferable to supervise the relationship according to general principles flexibly managed, rather than to regulate the terms of individual contracts.  

I am also concerned about the viability and cost of any supervisory regime which is predicated on bringing preliminary issues of the basis of funding arrangements before the courts on each occasion.  The cost of such court based supervision is very high: to the litigants involved, to the community which funds the courts and to those litigants whose matters are delayed while enormous judicial resources are devoted to determining such preliminary issues.  The long and contorted journeys of the Fostif and Clairs Keeley cases illustrate this problem.  

Court based supervision is labour and cost intensive.  It is in my view far preferable to have an administrative, systems-based approach in place which addresses issues surrounding litigation funding in an holistic manner.  Such an approach would be cost effective, particularly because it would provide forward-looking protection, rather than taking a retrospective compensatory approach.

Issue 3:

Should the criteria for legally acceptable funding agreements be formalised?

No, to do so would be unduly restrictive.  It is preferable instead to develop a sui generis supervisory system for litigation funders as part of the legal professional regulatory regime.  

Issue 4:

If so, should this be in the form of either or both:

 * a list of relevant criteria for courts to consider when a funding arrangement is challenged?

 * a set of required terms or disclosure requirements in the agreement?

Or should this be in some other form? 

The supervisory regime should be flexible in approach, and based on principles developed in consultation with the participants.  These principles should reflect and support the ethical and professional obligations of the legal practitioners conducting the litigation and contribute to the proper administration of justice and the court system.

Issues 5, 6 and 8: Disclosure requirements

The discussion paper does not make clear the extent or nature of the disclosure requirements contemplated. 

Legal practitioners are required to disclose to a client the basis on which costs are calculated, and to provide estimates of total costs.  They are also required to inform a client of his or her right to negotiate a costs agreement, to receive a bill and request an itemised bill, and to be notified of substantial changes to anything in the disclosure. 
  The client is also entitled to request written progress reports and costs reports, and to be informed of his or her rights in the event of a costs dispute.  In litigious matters, estimates of the costs likely to be paid by or payable to the other side are also required.
  

By contrast, funders are not required to provide any of this information.  Those who hold Financial Services Licences are required to provide a more limited range of financial disclosures and to participate in an external dispute resolution scheme, but by no means all litigation funders hold, or are required to hold, such licences.

I agree with Mr Justice Kirby that where the plaintiffs are fully informed about the nature and extent of the funder’s involvement there is no objection in principle to their agreeing to whatever appears to them to be mutually appropriate and which is not otherwise ethically offensive or constitute an abuse of process. 
 

Where, as I believe should be the case, the legal practitioner is retained directly by the plaintiff(s), then that practitioner will be required to provide the usual disclosures to each of them.  This would go some way toward ensuring that the parties are informed of the risks, rewards and likely course of the litigation.

However, these disclosures would not cover the increasingly common situation where ancillary preparatory work is undertaken not by the lawyers but by the funder or related entities.  Many of the more sophisticated commercial funders are keen to promote themselves not only as providing funding but also as providing litigation support services.  Such services include document management, investigation services and database management services and are provided for fees.  

There is a considerable potential for conflicts of interest between such a funder and the client, particularly when the funder has a significant measure of control of the litigation.  The issue is essentially the same as law firms which provide services through associated companies, when the provision of the services becomes a profit centre in itself.

Commercial litigation support funding agreements usually provide that the costs of the litigation are paid first, then the funder takes its percentage from the remainder and finally the litigant is paid.  The funder who provides support services for a fee as well as funding in exchange for a proportion of the return is essentially “double dipping”.  It is usually argued that the funder’s interest in a percentage of the outcome guards against incurring excessive costs in the conduct of the litigation.  While this may be true of legal costs, in which the funder does not participate, a diminution in the percentage return from the final verdict may be more than adequately compensated for by profits on the provision of ancillary services along the way.  The client is the only real loser in this situation.

The fiduciary and ethical duties of lawyers help to limit (although not eliminate) these kinds of abuses in the provision of legal services, but there is presently no limitation on them in relation to litigation funders providing support services.   Clients have a direct interest in knowing what charges are to be provided and what links there may be between the service provider and the funder, and or the solicitors involved. 

Once again, however, I am concerned that the attempt to develop a “one size fits all” regime for such a broad and diverse field of activity may be unhelpful.  Any disclosure regime should support and mirror the disclosure obligations of the legal professionals involved, and should result in a properly informed client.  Such a regime could be easily accommodated within the proposed amendment to the legal professional regulatory regime which I have already discussed.

Issue 5:

Should disclosure and other requirements be imposed on LFCs when they enter into non-insolvency funding agreements?

Yes, as part of a sui generis supervisory regime for litigation funders, parallel to and administered with the regulation of legal practitioners. 

Issue 6:

If so, what should the requirements be?

The requirements should be consistent with, and supportive of, the requirements imposed on the legal practitioners involved in the litigation.  The supervisory regime should however be based on broad and flexible principles determined in a consultative manner with the participants in the litigation funding industry.

Issue 8: Should LFCs be subject to mandatory disclosure requirements?

Subject to the answers to the Issues 5 and 6 above, yes.

Issue 7:  Prudential regulation for litigation funders

In my view it is a mistake to assume that all or most litigation funding is or will continue to be provided along the lines of the commercial litigation support funding model.  In my view, it is unduly limited and limiting to seek to regulate on the basis of only one of the available models in an evolving environment.

As is clear from the discussion of currently available litigation funding models, not all will fall within the ambit of ASIC’s prudential regulation.  While some may be required to obtain Financial Services Licences, and some have in fact done so, others have not and would not in fact be entitled to do so.  Requiring Financial Services Licences would curtail the development of smaller scale funders modelled on different lines, whether commercial operators or not.  

Unlike almost all other financial services, litigation funding has potential to impact directly on both the practice of law and the operation of the judicial system.  A Financial Services Licence entitles the licensee to deal in a financial product and is only therefore appropriate to those whose business is doing so. Prudential regulation is essentially financial in nature and focus, and the sorts of disclosures required are limited to financial disclosures about the underlying financial health of the licensee.  They do not include disclosures of such things as the relationships between the funder and other service providers, the rates at which services are to be provided, or the litigant’s rights to challenge bills, receive information or advice.

Financial Services Licence requirements address the funder’s ability to pay debts, whether it has sufficient assets, its ability to meet cash requirements and other resource based issues.  They make no specific reference to duties in relation to obtaining a client’s informed consent, ascertaining client capacity, restrictions on other dealings with clients, appropriate supervision and qualifications of personnel, ethical requirements or limitations on presentation of arguments or cases.  There are no requirements about keeping the client informed of developments, or the level of costs being incurred, the rendering of bills or the proper handling of trust funds. 

A disclosure statement provided in relation to such a licence explains what money the funder may receive and how one may complain about the funder’s service.  It does not deal with third party relationships or provide detailed explanations of terms such as “no win no fee” or what constitutes a decision in the client’s favour sufficient to entitle the funder to its share of the proceeds.  Some funders do provide this information, in admirable detail, but I am also aware of cases where the information provided by funders has been vague or even misleading. 

Prudential regulation is desirable, and may indeed already be required, for those litigation funders who are in the business of commercially providing financial services.  However such regulation is inadequate to protect the client of the funder in his or her capacity as a participant in the judicial system, or to protect the community’s interest in the proper functioning of that system.  I believe a more holistic and systemic supervisory system for all providers of litigation funding is called for. 

Where appropriate such a system could and should operate in tandem with prudential regulation.  However, where the requirements differ, the supervisory system administered under the Legal Profession Act should prevail.

Issue 7:

Should LFCs be subject to prudential regulation?

Those litigation funders who provide services which fall within the definition of financial services under the Corporations Law 2001 should if required obtain the appropriate licence and be subject to the necessary prudential regulation. 

However, prudential regulation is only a partial response to the need for supervision of the litigation funding industry.  Such supervision should be holistic and should focus on all aspects of the provision of litigation funding, whether subject to the Corporations Law or not.  A sui generis regime should be established under the Legal Profession Act 2004, which statute should prevail in the event of any inconsistency.

Issues 9 and 10: Independence of LFCs and lawyers

As already discussed, although the torts of maintenance and champerty have been abolished in this state legal practitioners are prohibited by the provisions of the Legal Profession Act 2004  from charging on the basis of a percentage of the outcome and are limited in the amount of any success or uplift fee which may be charged for litigious matters.

This has had the result, as I understand it, that legally qualified staff employed by commercial litigation funders have surrendered or not sought practising certificates for fear that their activities may fall foul of professional ethical and statutory requirements.  This has had the effect, unfortunate in my view, of increasing the distance between the ethical culture of legal practice and the cultures of litigation funding organisations. 

While I do not believe that the ban on percentage fees for legal practitioners providing legal services should be removed, I believe that there would be considerable benefit in involving legal practitioners in litigation funding organisations, providing that those practitioners were not involved in the provision of legal services.  While it is important to ensure that the activities of litigation funding and provision of legal services are kept separate and the conflicts of interest on the part of those involved in them are avoided, a shared ethical culture and understanding of appropriate professional conduct would in my view be extremely beneficial.  

There may be benefit in a formal restriction on legal practitioners being simultaneously involved in an entity which provides legal services and an entity which provides litigation funding in relation to the same proceedings.  Otherwise, I believe the litigation funding industry should be encouraged to develop closer and more effective relationships with the providers of legal services.

Issue 9:

Should explicit measures to ensure independence of lawyers from LFC’s be introduced?

Legal practitioners should not be permitted to be simultaneously involved in entities providing legal services and litigation funding services in relation to the same or connected matters. 

Issue 10:

Should these be in the form of:

*prohibitions on certain dealings between LFCs and lawyers?

*standard terms in contracts between LFCs, lawyers and plaintiffs?

Or some other form?

Subject to the answer to Issue 9 above, closer ties should be encouraged between litigation funders and legal practitioners, with a view to ensuring the development of a shared ethical and professional culture.  This would be best achieved by their both being supervised by regimes conducted under the Legal Profession Act 2004. 

PART THREE – DEVELOPMENT OF ALTERNATIVES TO COMMERCIAL LITIGATION FUNDING

Given the scarcity of legal aid funds, it is in the community interest to foster the development of alternative sources of funding for those who wish or need to pursue or defend their rights through the court system.

As I have discussed earlier, I believe that it is important to construct a supervisory regime which can be applied to all providers of litigation funding regardless of the operational model by which this is done.  

I take no position on what alternatives might be developed to the for-profit provision of litigation funding.  There is merit in all of the models canvassed in the discussion paper.  A further model which might be considered is the development of a legal aid style fund which would assist in civil litigation in exchange for a percentage of the proceeds, which would then be returned to the fund. 

Issue 11: 

What measures should be taken to encourage more organisations to provide not-for-profit litigation funding?

I make no submission on this issue

Issue 12:

Do not-for-profit litigation funding schemes operate other than the schemes described above?

Apart from the traditional provision of legal services on a pro bono or speculative fee basis, I am not aware of any such schemes.


Issue 13:

If other not-for-profit schemes are operating, how do they work and are any statistics available to demonstrate their effectiveness?

I am not aware of any such information.


Issue 14:

Are litigation insurance products desirable in Australia?

As long as they are constructed in a manner which preserves the underlying values discussed in the preliminary issues section of this response, and as long as any provider complies with the supervisory regime for litigation funding, I would see no objection to the provision of such products.


Issue 15:

If so, what steps should be taken to ensure that the availability of litigation insurance in Australia is not discouraged or prevented?

I make no submission on this issue, other than to observe that such products appear to have encountered difficulties in this and other jurisdictions.
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